draft article :
* stipulates th
at the conduct of 3
any State undg
Cr

international law
executive, judicial or po A rads exercises legislatiy
holds 1in the organi X other functions, whatever pOSitiol‘?‘
character as anbor;ZaUOn of the State, and whatevern‘ *
territorial unit of thebg? of the central government or flts
that for the pur ate. Paragraph 2 then goes on to 1,0 :
poses of paragraph 1, an organ include§ ni
any

.

Draft Article 7 on the “Attri 1
cond 10 _ ttribution to
auth(\)lrci'iy?fsgnltllltlis exercising elements of tkf?egc?\fs;[z Of\ o
e Ofpths eSs,t that the conduct of an entity Whichm;ntal
o ored by the la\r;\/tefunder draft article 5 but whichhn(')t
o ental authorit of that State to exercise elements of thlS
govert internationalorll y shall 'be considered an act of the St ;
ety in the law, proylded the entity was acting i "
case In guestion. e

Draft Arti , ‘

conduct In facrttlf:frr?edentltled ‘Attribution to the State of
I i t on its 1 .
direction » ou its instructions or 3
group of Oerr control” provides that the conduct of a u:rdcl its
internatifnafcfns shall be considered an act of the Stgte S{fndor
acting on the ian“s/,tlrfutc}? pers?n or group of persons was innfaf;
. ions of, or under the di :

of, that State in carrying out the conduct e direction or control

Draft Arti :
“attribution tortt;lcées? bis then goes on to provide for the
absence of the offici ate of certain conduct carried out in the
that the conductlcg?l authorities”. The draft article lays down
considered an act of ?hperson of group of persons shall be
person or group of e State under international law if the
the governmental aiigsops was in fact exercising elements ©
official authorities and ic;rlty in the absence or default of the€
exercise of those elementscct?a?lr?hsct)?irtl}(jes such as to call for i€

D i : « !
raft Article 9 entitled “Attribution to the State of the

conduct 1
Stipu1ateSofth(;rtgalnjs placed at its disposal by another State
the conduct of an organ placed at the dispos"’ll
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considered an act of the
if the organ was acting in
mental authority of the

another State shall be

a State by
ational law

tate under mntern
e of elements of the govern
disposal 1t had been placed.

_rmeT S

. exercis
at whos¢
0 on the «Attribution to the State of the
ir authority or contrary to
organ of a State
lements of the
empowered 1o

Draft Article 1

_onduct of organs ac
suqlctions” provides that the conduct c_)f an
of an entity empowered to exercise ¢€
sernment authority, such organ or entity
cercise elements of the government authority, such organ or

ity having acted in that capacity, shall be considered an act
the State under international law €ven if, in the particular
se, the organ oT entity exceeded 1ts authority or contravened

rning its exercise.

ting outside the

ctions conce
Rapporteur has proposed
to 14 as adopted on first

alled that draft article 11 was addressed
acting on behalf of the state;

aft articles 12 to 14 were entitled “conduct of organs of
other state”; “conduct of organs of an international
ization”; and the «conduct of organs of an insurrectional

ovement” respectively.

d earlier, the Special

As state
articles in” 11

deletion of draft
ing. 1t will be rec
e “conduct of persons not

«Conduct of an insurrectional or
f three paragraphs. Paragraph 1
that the conduct of an
the new government
f that State under

Draft Article 15 on the
\er movement” comprises 0O

- draft article 15 provides
arrectional movement, which becomes

'El_ State shall be considered an act o
ational law.

icle 15 then goes on to stipulate

the conduct of a movement, insurrectional or other, which
& in establishing a new State in part of the territory of
. gXlSting State or in a territory under 1ts administration

- c considered an act of the new State under international
Paragraph 3 of the draft article is of the nature of a saving

_and reads “This article is without prejudice to the
1bution to a State of any conduct, however related to that of

Paragraph 2 of draft art
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ttl};etmovement Concerne
a o - =Y 5 )

State by Virtue of articles 5 tq 107
It may be mentioned th

I5 had read “attribution tat the original title of draft

ovemodt tia r) the state of the act of
A vViuch becomes the new gover

Internatio Lo Internati .
nal Organization, or of any State for tl}?erzlal 12 v o A
conduct of an

as to the place of draft app:
X t artic]
reading of the draft articleslc °Aatalater stage of the second

As
AS regards  Part Two of the draft articles. the

il . uck s appropriate

Principles concerning :E;Zg’tn the elaboration of general
isi . 10 i

Provisiong relating to Compensatjoia and the more detailed
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d, W 1 1 i 2l
E U[

al'licle

onsequences
fernational Law into two parts. It had decided to first address

“Problem of Prevention of Transboundary Effects of
“Zardous  Activities” and then consider the
L& bllity”_

International Liability For Injurious Consequences
Arising Out Of Acts Not Prohibited By International

Law

The Commission at its 48t Session, it will be recalled,
ad decided to transmit the report of the Working Group on
ternational Liability for Injurious Consequences Arising out
Acts not Prohibited by International Law”, consisting of a set
¢ 23 draft articles. The General Assembly at its fifty first
<ession had urged Governments to provide their comments
nd observations on the report of the Working Group on
nternational Liability for Injurious Consequences Arising Out
Acts not Prohibited by International Law annexed to the
eport of the International Law Commission in order that the
‘ommission may, in the light of the report of the Working
yroup and such comments and observations as may be made
v Governments and those that have been made 1n the Sixth
Jommittee, consider at its forty-ninth session how to proceed
its work on the topic and make early recommendations

NEreon.

The Commission at its forty-ninth session resumed its
vork in order to complete the first reading of the draft articles
relating to the activities that risk causing transboundary harm
i established a Working Group which inter alia
recommended that the Commission appoint
Rapporteur. The Commission accordingly appointed Dr. P.S.
a0, Special Rapporteur, for “Prevention of Transbounary

amage from Hazardous Activities”.

a Special

The Commission at its 49t Session had decided to
the topic of International Liability for Injurious
Anising Out of Acts Not Prohibited By

“Question of



The Commissi
nission at 1
n at its Fiftieth Session considered t}
e

First Re
eport of the Special Rapporteur, Dr
ur, . P.S. Raobt -

Report on the “Preventio I
. n cl
()f rdnsbourl(larv Dmage f
. DY ro

S ACtl 1 87 1Vi 1
» st of
I

which dealt wi
Draft Artidesvi/iltrrli tt}rlie Concept of Prevention and Sco »
Commission’s worklg report Dr. Rao had emphasizedpfhof the
the context of Sustr'l the subject of prevention be pl at the
broader context of suesutn?ble development for it Wals) aced 19
prevention had assum aénable development that the co In the
objective or proventi ed great significance and tOpiCalr}CeDt of
hazardous activities ;pnd of trainsboundayy harm ariei 1ty. The
Rio Declaration and ad been incorporated in Principlen2g e
Justice in its Advi Confirr,ned by the International of the
isory Opinion on the Legality of the T(;OUrt of
reat or

Use of Nuclear We

) Weapons as forming a part of

international law. ' s of
I of the corpus o

Introducing his re -
Rao, stat pQrt the Special Ra
because, fr?t;lila;vfnrfv?ntion should be apiiztlei:éde >P'.S'
Lestore the situation tg harm, compensation often couti)i()llcy
revident. The disehar at had prevailed prior to the eve not
diligence was all the ge of the duty of prevention orniior
the operation of hazr;lrocie necessary as knowledge regardiiie
process of managing the ous activities, materials used tb%
growing. From a leng st mdanc.1 the tests involved was steadily
the chain of causation azll point, the enhanced ability to 'ET‘IC}G
i e e e

e all ors of hazar
COmmissionr,lei\?iiqcariy S;Zpsdto prevent harm. ?ﬁgsEeiicrtgi;s:rsi
scheme : rawn up sev o
precondition for susaiaj growing ~ economy was a necesszirv
needed for ecolo icgllab]hty in that it created the resourcei%
environmental da ; development, the restoration 4

mage and the prevention of future harm

&
A/CN,4/487 and Add.1.
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Che

part Two of the Reparation Prevention of Transboundary
age from Hazardous Activities aeidressed the 1ssues
Hing t «Concept of Prevention: Principles ef Pr_oeedi.ire
t’. Section 1 of Part Two of the Report identified five

of Procedure viz. () the principle of prior
the principle of international environmental
(i) the principles of Cooperation,
f information, notification, consultation
the principle of dispute

of disputes; and (v) the

- ation; (i1)
- assessment;

9 of Part Two of the Report set out three
ntent viz. (1] the principle of precaution; (i) the
olluter pPays principle and (iil) the principles of equity,
capacity building and good governance. It may be mentioned
that the principle of equity had two components namely mntra-

generatiorial equity, and inter-generation equity.

Section
rinciples of co

ted on first reading at
ddress the first set of problem, that is, the
question of preveritiori.7 The Special Rapporteur for prevention
of transboundary effects of hazardous activities, Dr. P.S. Rao
had proposed a complete s€t of articles on the subject, & total
of 17 articles. The articles were basically drawn from the
articles worked out by the 1996 Working Group of the

Commission.

The texts of the draft articles adop

the Fiftieth Session a

he ideas developed 1n
Drafting Committee
pleted on the topic.

Many of these draft articles and t
them had already been worked out by the

frrOm 1993, and in1996 the work was com
he commentaries 1o the articles, which were compieted

2“1996, carefully explain the scope of each article and the
mportant criteria, which are essential to the understanding of

the articles.

7
See Document A/CN.4/L.554 Add.1.
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Draft article ; de
identical tq par
Grc.)u.pA draft and limits the 0
activities not prohibited by International law which creqa,
risk of causing significant transboundary harm through thej,
physical consequences. The text  of the draft artiq
ncorporates  three criteria. The first criterion  referg

fines the scope of the articles. It

scope of the draft articleg

e

T ) ; . to

activities not prohibited by international law” and is cruciy) in
drawing a distinction between the articles of this topic ang that
of State responsibility.

The Second criterion is that the activitie
Preventive measures are applicable bear g risk o
trnsboundary harm The elem
from the scope of activities, which in fac

t cause transboundarv
harm in thejr normal operation (

State. The phrase “risk of causing si

harm” should be taken as g single term
article 2.

The third criterion is that
harm must have been caused by

Ing is consistent with the long
1 nain

discrepancy between the title of the draft articles and thetr
Scope as defined in draft article ] This is a matter that l_h@
Commission wi]] eventually have to resolve at some point. 'U“j
draft articles come under a sub-topic of International lijability
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A : £ , Iy f@f
agraph (a) of article 1 of the 1996 V&orj\-m

v ]

ibited
~rious consequences arising out of agts nc_)t pf;cz:l'tnlz)vith
g al law and therefore they deal in ot h
i]’]ternausn:;oh;bited by international law. I—;lowtei\txlee e
Ctivities’ T;Os '}Ijrc to stand on their an, t.henht escope oL the
reft arcsluclc(; n(eed to be brought in line with the
ic W

graft articles

1 terms
; “ f terms defines five
aft articles 2 on Us¢ 0 : terms
Dgaf;;rdlin the draft articles. Whl(f four_é)irfgizle pors
Jie d (d) are i :
commonly 2 aragraphs (a}, (c) an i of
j.e. those ldnizuc;)riﬁ a%ticle 2 of the 1.996 text, the definition
terrr;(SzrlrlnS(‘:’harm “in subparagraph (b) is new.
the te

I f
X f draft article 2 defines the concept o

Spraiigéli;I;h [Zl]igoniﬁcant transbpundgry harsrnharerlrsl
. 'C; a low probability of causing dlsast}rlou fam
encomp?ssm?obability of causing other.51gn1ﬁcar1t arr;}o.r e
an_d a'hlg‘}‘l '}Z’nificant" applies to both risk and harm. Lor e
. Sflbthese articles, “risk” refers to the cc_>rr1b1ne chiect
. ob bili‘t r of the occurrence of an accident anbmed
o afits )injurious impact. It 1s therefore the co?;. e
magmtude}? e two elements that sets the thresho -f. \
effeCt' 2 tfﬁst should reach a level that 1s de'erned signi lcarlla;[
%%mt;l/greg f‘ericcompasses" is intended to highlight (‘;hgsficc‘)tt o
thee spectrum of activities covered is llmlted lzzr\l)vd prcz)babﬂit,y o
€éxample include activities where there is a
causing significant transboundary harm.

. : rictl
While Subparagrapb (b) is new 1fh drc;relf {Eog;o:fdes Z
(beaking, provide a definition of the term “ha includes “harm
S€ope for harm in that it indicates thé_lt harm t”. It is a useful
“8used to persons, property or the environment”.

Clarification of the text.

) « arm as

Subparagraph (c) defines . transboun.dar}IaCf;ZIunder

meaning “harm caused in the territory of or in pthe State of

€ Jurisdiction or control of a State other than d a common

OTigin, whether or not the States concerned shareak s it clear

Otder. The definition is self—explapatory and m 16 o b
at the articles do not apply to circumstances whe
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affects the “global commons”

tion would
implementation of the duty of preventi

: tivity as
' e . t . > nolo i the ac

per se. It includes, however ficien upgrading the input of tech =

activitieg conducted under the jurisdiction or control of g State equIre B

for €Xample on the high seas, wi

th effects in the territory 0
another State or in pl Jurisdiction or contro] of 5

ships of

biaces under the
Us consequence
the high seas.

State with Injurio

on, for example,
another Stateg on

Subparagraph (d) “State of origin”
State in the territory or

otherwise under the Jurisdictj
control of which the activities referred to in article I are
out.

Draft article 3 entitled ¢
take all necessary m
the risk of significant transh

‘Prevention” Imposes on the State
easures to prevent and minimize
oundary harm”. [t sets forth the

text in that jt does not de
appropriate measures to mi
has Occurred, as the Drafti
related to the liability aspec

al with the obligation to take all
nimize the effects of harm once it

ng Committee considered that this
t of the topic.

The obligation to take

effective necessary measures
involve,

taking such measures as are
ant caution, even if full scientific
St..to avoid or prevent harm, which has a
risk of causing serious or irreversible damage. This g
articulated in the Rio Declaration and Is subject to the capactly
of States concerned. [t ig realized that g more optimum and
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as the

. : manpower
he allocation of adequate ﬁnaﬁqarlngadgement and
ell as t with necessary training for the
i €s ..
£e80 foring of the activity
10111

. € costs
erator of the activity 1s expected to be'%ﬁethfor e

b poe -1 t(o the extent that he 1is respon81d take the

Eiprevention State of origin is also expected to un ‘eristrative,

operation- ’l:sl(?)enditure to put in place t?ireildr{clcl)n in draft

cessary €2 L mechanisms refe

cial and monitoring

: cle S

ion”, is also based on a
I I “Cooperation”, 1s _
article 4 entitled N,
| Drac%ng article of the 1996 text. Howe;/eg;rm thatghas
.. of the minimization of the effects o fihe et e
1881—23 s considered to be outside the scope o he present
e ' t requires the States co
xerci rdingly, the text req cerned to
B A'Ccoood z%('zl}l'lth and to seek the necessary ass:;10 ce of
- meginternational organizations in pre}\l/en g
ir £ I arm.
irc;lrizing the risk of significant transboundary

: : i referred
i that the organizations _
mment clarifies assist
tkﬁzearct(i)cle are ?kl;}c,)se which have th'e cor.np.et(.eril;e ttcl)qe ok
States concerned in preventing, or in e agdition to
significant transboundary harm t?ndalt}i;alrrllizations can
- . 1 n
ovidi assistance, internation; . oation of
Vl'g;nga Is”rufl(illework for States to fulfill their O'bilgatlon
[OV1 e ¥ . . cle.
Operation in the field of prevention under this arti

ion” i d on
' e acticle S entitled “Implement%tllonlt ;Staﬁ)eisfhat a
rticle 7 of the 1996 draft and retains the tit e. Lhates tat @
>tate Party to the draft articles would be reqilr;;easures may
". .'-Ssary measures to irnplemlent them. Suc Sy
of legislative, administrative or other c bl monitoring
Measureg include the establishme_n? of suitable nT S
“SChanisms to implement the provisions of the prcharacter of
L this the provision emphasizes the continuing

'€ duty under these draft articles.
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Draft art

5 s article s . ‘

Internationg] la“‘-vc»‘6. entitled Relannship to oth

the 1996 draft. 1¢ 18 in effect a simplified version of ?r V_rul

are without pre makes it clear that the present dr:ﬁ“dea 9
1€ existence, operation of e;u U(;‘]QS

nte 1O - oo
Mational Jaw, whether treaty bqsft;k
“Pdse

es o e draft articles would trigger the requirement of prior

[ ]
-Drjzatlon.

paragraph 2 of draft article 7 deals with those activities
, relating ¢ .- the scope of the dra_ft articles glready carried out before

: icles might thg 0 an : _se articles become applicable. It will be recalled that under
obligation — apply 1 otherwise — iy the ~ 1996 draft, this 1ssue was addressed in a separate article,
Draft  artic] - "Iarticle 12. The proposal by the Special Rapp_orteur was
' ¢ 7 ~hed in more general terms than the 1996 provision which
| ed out the various procedural steps involved. The Drafting
_mittee introduced two changes in the Special Rapporteur’s
«t viz. (1) it deleted the word “prior” which was not considered
ropriate in the context of a pre-existing activity; and (i) it
ted the reference to paragraph [ which could be
nterpreted as the two paragraphs deal with entirely

activity  that involved
transboundaly harm
authorization was

. a risk of C :
Implied that  the ausing
Subject tq the fulf

arent situations.

The Drafting Committee deemed it important to include
rovision dealing with the consequences of the operator’s
e to conform to the requirements of the authorization.
eed, the rule of prior authorization embodied in this article
ald lose much of its practical effect if the State of origin did
also have the obligation to ensure that the activity was
irried out in accordance with the conditions established by

t State when authorizing the activity. The manner in which
obligation is to be fulfilled is left to the discretion of States.
graph 3 of draft article 7 indicates, nevertheless, that in
1€ cases the operator’s action may result in the termination
fie authorization.

1S.a'lso required for g major
ctivity that has already been

4 _Draft article 8 entitled “Impact Assessment” is based on
L article 10 of the 1996 text. Draft article 10, it will be
g €d was entitled “Risk Assessment”. It basically provides
" before granting authorization for an activity within the
. Of the present draft articles, there must be an
~Sment of the transboundary impact of the activity. This
-SSment enables the State to determine the extent and the
€ of the risk involved in an activity and consequently the
-__-Of Preventive measures it must take. The question who
1d conduct the assessment is left to States. The article

. Oflparagraph 1 addresses a
amely one that transforms an

aCtiVit w1 . ]
y ithout risk Into one that involves a risk OF
. & 1SK

transboundar

. v dama
qualified “major” pioy.
change that woy]
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does not specify wh
should be, Obviously
only be meaningfully
possible harm to which

at the content of the risk assessme
the assessment of risk of an activity
Prepared if it relates the risk tq the
the risk could lead.

priate”. This phras
information can b
article remains the

€ gives the chojce
€ provided to the
Same as the 1996

Article 10 on Notification and
corresponds to article 13 of the 1996 text.
‘/ situation where the assess

Information
It addresses a
ment conducted under article 8,
anned does indeed have a risk of
undary harm. This article together

indicates that the activity pl
causing significant transbo

The basic idea of this
of origin to notify
| the activity that i

n is the duty of the State
at are likely to be affected by
text is slightly different from
text. As the Chairman of the
€e, Mr. Bruno Simma pointed out, it transfers
an idea from the commentary to draft article 13 into the te?;;
The State of origin is now required ‘pending any decision on Zbe
authorization of the activity, [to] provide the State likely to

provisio
those States th
s planned. The
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1VI I 1996 text
c ed with timely notification” of thilt activity. The
et ‘m “without delay”.
g red the term
"~ d employ

i i ; from the
1mi ithin which a response
' ds the timing wit ( St
A.S rfgatro be -affected should be forth§orr1fln§i,oin i
e hkg}é that in its notification, the State ](Zj obeb e
ot Prowtirene within which a response vlvourequirement s
g draft,  there is no snch ]
: ' cted
e n'e‘g aragraph 2, the States likely to.be ”aff;\e(y :
B e - pbonse within “a reasonable time”. Again
ide a res
1d provide a

: I ible.
formula was considered more flexib

)

ime” i lies to
ion “ able time” so far as it app
ression “reasonab s P
'ThSl i}'{rlr)le limits for procedures bef(_)re 11nder1n'1«xtlkr11§t .
'T‘Ibe h01141d be interpreted in the following manncz)rf, vt
g ;tions may be granted prior to the lapse
noriz o

\ - »”
alled “reasonable time”.

aft article 11 entitled “Consulta_tions on pr;verflttlgz
E Dr” ich is based on corresponding article 17 o T
e th ls with the question of the consultaFlgnls

- eioncerned in respect of measures, Whl-C al
Tgnbft?;iin in obtder to. prevent the risk -of iapksgni
gnificant transboundary harm, and atte~mptsti;rols SFrilrst, it
al nce between two equally impo_rtant cons1dekrla ctivi.ties stk
5 to be kept in mind that thg article deals “ﬁtt iormaﬂy, e
. not prohibited by international law and th aétate sl relg
portant to the economic development of t 6‘ i s
v - Second, it would be unfair to other Statés ° and taking
: 'ties to be conducted without consulting 1he-n; rovides
quate preventive measures. The draft article hI;s b gc;
a mere formality which the State of origin ey
gh, with no real intention qf reaching a oo s
€ptable to the other States, nor a right of veto fogalancec it
s likely to be affected. To .m'cunt.am suchha s osé of
fhigy, CPasis on the manner in which, and the s
lich, the parties enter into consultations. They rr,lus1 e
faith ang taking into account each other’s leg
€Sts.
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