
~raft article stipulatesInternational law h that the conduct of any State u d
e " ' wether th ' n erxecutrve, Judicial or e organ exer crses Iegislaj;
holds in the organi~ other functions, whatever positio lV~,

character as an org o~ of the State, and whatever n, It
territorial unit of th San 0 the central government or Its
th t f e tate Paragra h 2 h of aa or the purposes of ' p t en goes on to clar'f
person or body which h paragraph 1, an organ includes I y, as that t t ' any
mternallaw of the State, s a us in accordance with the

Draft Article 7 on the "A ' ,
conduct of entities exercisin ~tnbutlOn to the State of th
authority" stipulates that the g e>~ments of the government~
an organ of the State unde~on uct of ~ entity which is not
empowered by the law of that St~;eaft artIcl~ 5 but which is
governmental authority shall be t~ exercise elements of the
under, in~ernationallaw, provide~~~sIder~d an act o~ the State
capacity m the case in quest" e entity was actmg in thation.

Draft Article 8 entitled "A ' ,
conduct in fact carried 0 t ,tt~IbutlOn to the State of
di u on Its m t tiirection or control" id s rue IOns or under itsprovi es that th d
group of persons shall be id e con uct of a person or" consi ered an t f hinternational law if th ac 0 teState under, e person or group f
actmg on the instructions f 0 persons was in fact
of, that State in carrying °t t'hor under the direction or controlou e conduct.

" ,Draft Article 8 bis then 'attnbution to the Stat f ,goes on to provide for the

b
e 0 certam cond t '

a sence of the official auth "" uc carried out in the
that the conduct of orities , The draft article lays down

, a person of gro f '
considered an act of the S ~p 0 persons shall be
person or group of pe tate u,nder mternational law if the

rsons was In fa t ' , f
the governmental auth itv I c exercismg elements 0
official authorities and .on '! m the absence or default of the

, In circumstanc hexercise of those eleme t f ,es suc as to call for then so authonty.

Draft Article 9 entitled "A . .conduct of organs I d ,ttn?utIon to the State of the
stipulates that the :a:~e at Its disposal by another State"

uct of an organ placed at the disposal
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State by another State shall be considered an act of the
of ~er State under international law if the organ was acting in
fOf e}{er

cise
of elements of the governmental authority of the

~:te at whose disposal it had been placed.

Draft Article 10 on the "Attribution to the State of the
duct of organs acting outside their authority or contrary to

~Ontructions" provides that the conduct of an organ of a State
ln

S
. 1 f hof an entity empowered to exerCIse e ements 0 t e

or ' ,dvernm
ent

au thonty, such organ or entity empowere to
g~ercise elements of the government authority, such organ or
:ntity having acted in that capacity, shall be considered an act
of the State under international law even if, in the particular
case, the organ or entity exceeded its authority or contravened

instructions concerning its exercise,

As stated earlier, the Special Rapporteur has proposed
the deletion of draft articles in' 11 to 14 as adopted on first
reading, It will be recalled that draft article 11 was addressed
to the "conduct of persons not acting on behalf of the state;
Draft articles 12 to 14 were entitled "conduct of organs of
another state"; "conduct of organs of an international
organization"; and the "conduct of organs of an insurrectional

movement" respectively,

Draft Article 15 on the "Conduct of an insurrectional or
other movement" comprises of three paragraphs, Paragraph 1
?f draft article 15 provides that the conduct of an
insurrectional movement, which becomes the new government
?f a State shall be considered an act of that State under

mternational law,

th Paragraph 2 of draft article 15 then goes on to stipulate
s at the conduct of a movement, insurrectional or other, which
aUcceed~ i~ establishing a new State in part of the territory of
s:~~-exlstm~ State or in a territory under its administration
La be considered an act of the new State under international
Cl~' Paragraph 3 of the draft artide is of the nature of a saving
a.ttri~~ ~d reads "This article is without prejudice to the

tion to a State of any conduct, however related to that of
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the movemth ent concerned hi .
at State by virtue of art.' lW Ich IS to be considered an

ICes 5 to 10". act of
15 It may be mentioned th
. had ,read "attributi at the original title of draft .
InsUrrectional move on to the state of th artIcle
of a state Orwhi h ment which becomes th e act of an

IC results in the form t" e new government
a IOnof a new state"

Draft Article 15 . .
acknowledged and ado bzs relating to "conduct w .
that conduct which is pted by ~he State as its own" 1 hlch is
articles 5 7 8 8 b' not attnbutable to a St t ays doWn

, " IS, 9 or 15 hal a e under dan act of that Stat . s 1nevertheless b . raft
that the State a~;:::der International law if and :0consIdered
question as its own OWledges and adopts the the extent

. conduct In

Draft Article A entitled" . .
of an Internati al . ResponsIbIlity of f
articles shall n~~ o.rganlzation" provides tha~r t~r conduct
regard to the re preJ~d.g.e any question that ese. draft
~nternational org~fzOa~~Iblhtyunder internation:ia_ arlsfe in
International organizat~~~' c; of any St~te for the cond:ctOof an
as to the place of draft .. he CommIssion will take d '. an
read' f artIcle A at 1 eCISlOn

Ing 0 the draft articles. a ater stage of the second

The Commission has' .
As~embly on whether with ;~:Ited the views of the General
artIcles, the conduct ~f an pect to part One of the draft
th~t State under draft art' 1 °5rg~ of a State is attributable to
or' ICe Irresp tiJure zmperii nature of th ' d ec rve of the jure gestionise con uct?

As regards Part T
Commiss' h wo of the d aftbal IOn as sought guid li r articles, the

.~ce to be struck betwee e Ines as to the appropriate
pnnclples concerning rep t the elaboration of general
provisions relating to cornp ara I.on and the more detailed

ensatlOn?
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International Liability For Injurious Consequences
Arising Out Of Acts Not Prohibited By International
Law

The Commission at its 48th Session, it will be recalled,
bad decided to transmit the report of the Working Group on
~II1ternationalLiability for Injurious Consequences Arising out
of Acts not Prohibited by International Law", consisting of a set
of 23 draft articles. The General Assembly at its fifty first
session had urged Governments to provide their comments
and observations on the report of the Working Group on
International Liability for Injurious Consequences Arising Out
of Acts not Prohibited by International Law annexed to the
report of the International Law Commission in order that the
C.ommission may, in the light of the report of the Working
Group and such comments and observations as may be made
by Governments and those that have been made in the Sixth
Committee, consider at its forty-ninth session how to proceed
with its work on the topic and make early recommendations
thereon.

The Commission at its forty-ninth session resumed its
work in order to complete the first reading of the draft articles
relating to the activities that risk causing trans boundary harm
and established a Working Group which inter alia
recommended that the Commission appoint a Special
Rapporteur. The Commission accordingly appointed Dr. P.S.
Rae, Special Rapporteur, for "Prevention of Transbounary
Damage from Hazardous Activities".

'. The Commission at its 49th Session had decided to
~IVlde the topic of International Liability for Injurious

I onsequences Arising Out of Acts Not Prohibited By
nternatio al L . .th n aw Into two parts. It had decided to first addresse "pHazar roblem .a~. P~;vention of Transboundary Effects of
L· bi 'dou, Activities and then consider the "Question of
ia Ihty".
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The Commission at its Fiftieth Session considered the
First Report of the Special Rapporteur, Dr. P.S. Rao.o The
Report on the "Prevention of Transboundary Damage from
Hazardous Activities" was divided into three parts, the first Of
which dealt with the Concept of Prevention and Scope of the
Draft Articles. In this report Dr. Rao had emphasized that the
Commission's work on the subject of prevention be placed in
the context of sustainable development for it was in the
broader context of sustainable development that the concept of
prevention had assumed great significance and topicality. The
objective or prevention of transboundary harm arising from
hazardous activities had been incorporated in Principle 2 of the
Rio Declaration and confirmed by the International Court of
Justice in its Advisory Opinion on the Legality of the Threat Or
Use of Nuclear Weapons as forming a part of the corpus of
international law.

Introducing his report the Special Rapporteur, Dr. P.S.
Rao, stated that prevention should be a preferred policy
because, in the event of harm, compensation often could not
restore the situation that had prevailed prior to the event or
accident. The discharge of the duty of prevention or due
diligence was all the more necessary as knowledge regarding
the operation of hazardous activities, materials used, the
process of managing them and the tests involved was steadily
growing. From a legal standp~int, the enhance.d abilit~ to t~ace
the chain of causation and evep when several mtervemng links
existed made it imperative for ~perators of hazardous activities
to take all necessary steps to prevent harm. The European
Commission, which had drawn up several sophisticated
schemes for prevention of transboundary damage, had
emphasized that a growing economy was a necessary
precondition for sustainability in that it created the resources

. ofneeded for ecological development, the restoration
environmental damage and the prevention of future harm.

b A/CN,4/487 and Add. 1.
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tion of Transboundary
f the Reparation Preven 1 sed the issuest Two 0 . iti addrespar Hazardous ActlVlles . . 1 s of Procedure

from tion' PnnClp e .. d fi
V~age the "Concept of Preven f'th Report identlfle ~ve

....•g to . 1 f Part Two 0 e . f pnor
e1atl'· t" SectIOn 0 th princlple 0r oten· . (I) e tald Co f Procedure VlZ. \. . al environmen

9Jl . 1 so. 1 f mternatIOn .ri0ClPe. . (ii] the prinClp eo. . 1 s of CooperatIOn,
~\lthoriza!~o:e~sment; (ii.i) the tip~n~~i~cation, consul.tation
it1lpact e automation of mfo~m~ l~V' the principle of d1spute
e"chaog . ti n in good froth, (iv) f d'sputes' and (v)the

d oegotla 10'd and settlement 0 1 ,
ao ion or avOl an.ce. .
Prevent f n_discnmmatlon.

. 'ple 0 no h
PrlOCl R ort set out treeTwo of the ep . (OO) the

Section 2 of P~t . rinci le of precautIOn; \11 .
. . les of content V1Z.(1)tdhetP.·) tte principles of e<:lu1ty

d
,

pI1nC1P s rinciple an \111 rna be mentIOne
ponut~r bP_a~ldi:gand good governance. It ni's namely intra-
capaclty U1 . uit had two compone.
that the prinClpl~ of eq

d i~ter-generation equ1ty.
. al eqUlty, an

generatIOn . 1 dopted on first reading at
The texts of the draft artl~;:t :et of problem, that is, ~he

the Fiftieth Session .add:~~et~~ecial Rappo:t.e~r for prev~n~:
question of preventIOn. f hazardous act1V1ties,D.r. P. . tal
of transboundary effects 0 t f articles on the subject, a to h
had proposed a complet~ se 0 re basically drawn from t e
of 17 articles. The artlcl~~ew~996 Working Group of the
articles worked out by
Commission. .

. d the ideas developed m
Many of these draft artic1e~t~ the Drafting Committ~e

them had already been worked 0 Y ompleted on the tOp1C.
from 1993 and in 1996 the wor~ was chich were completed

, . the articles, w . d theThe commentar1es to f each art1cle an
in1996 carefully explain the SCOPt~al°tothe understanding of, . h e essen 1important criteria, wh1c ar
the articles.

7 See Document A/CNA/L.554 Add. 1.

165



Iq
. Draft article 1 d E
Identical to para e rnes the Scope of the articles It.
Group draft dgraPI:- (a) of article 1 of the 1996 W· k' 1~

an hmI ts th f or 111
activities not prohibit d e scope. 0 the draft articles ~
nsk ?f causing signifi~ by InternatIOnal law which create to
phYSICal consequence:nt transboundary harm through th

e
'C1.

Incorporates three .'. The text of the draft art' 11'
" '" cntena The E t . . IcleactIVltIes not prohibited bv i . rrs cntenon refers
drawing a distinction betw~e~~er~atI?nallaw" ~d is crUcial ~o
of State responsibility. he artIcles of this topic and tha~

The Second criterion i h . . .
preventive measures are a Iistat the aC~lvltIes to which
trnsboundary harm Th lPP cable ?ear a risk of signific"'~tf . e e emen t of risl . . .....•.l

rom the scope of activities hi h i f c IS Intended to eXClUde
harm in their normal ope;a~ lC In act cause trans boundary
The element of transbound IOnh(such. as. creeping pollution).
activities which cause harm :y h arm .IS Intended to exclude
which the activity is und tak e tern tory of the State within
harm the global com er en, or those activities which
S mons per se bu t d t h

tate. The phrase "risk of c . .? .no arm any other
harm" should be tak ~USIng slgmflcant transboundary
article 2. en as a smgle term, as it is defined in draft

The third criterion is th t th . "
harm must have been caUsed ~ he slgm~lcant transboundary
such activities Thl's u d ~ t e phYSICal consequences of. . n erstandmg is . .
standmg view of the C '. co.nslstent WIth the long
within a manageableommlssIOn that this topic should remain
trans boundary harm w~·c~e .and that it should exclude
States in economic mo ~c mlg~t be caused by policies of
The activities sho~ld tnheary, socIO-economic or similar fields.

hi . erelore have h . alw ich In turn result in . ifi p YSIC consequencessigm icant harm.

The title of the draft . 1 .
the title adopted in th 1996artIc e 1 rernarn s unchanged frorn
discrepancy between th ti text. There would appear to be a
scope as defined i d aft Itl~ of the draft articles and their
Commission will ev:nt~~l article 1. This is a matter that the
draft art' 1 y have to resolve at some point ThelC es come und b-t oni .er a su -tOPIC of International liability
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. juriouS consequences arising out of acts not prohibited
(or ~nternational law and therefore they deal in fact with
bY .l~t·es not prohibited by international law. However if the

tlVl 1 .
l;I.Caf articles are to stand on their own, then the title of the
dr .t would need to be brought in line with the scope of the
tOpIC .
draft artIcles.

Draft articles 2 on "Use of terms defines five terms
monly used in the draft articles. While four of these terms

~Ornthose in subparagraphs (a), (c) and (d) are identical to the
l.e·rns used in draft article 2 of the 1996 text, the definition of
ter . h (b) .the term 'harm "In subparagrap IS new.

subparagraph (a) of draft article 2 defines the concept of
"risk of causing significant transboundary harm as
encompassing a low probability of causing disastrous harm
and a high probability of causing other significant harm". The
adjective "significant" applies to both risk and harm. For the
purposes of these articles, "risk" refers to the combined effect
of the probability of the occurrence of an accident and the
magnitude of its injurious impact. It is therefore the combined
effect of those two elements that sets the threshold: the
combined effect should reach a level that is deemed significant.
The word "encompasses" is intended to highlight the fact that
the spectrum of activities covered is limited and does not, for
example include activities where there is a low probability of
causing significant transboundary harm.

While subparagraph (b) is new it does not, strictly
speaking, provide a definition of the term "harm". It provides a
scope for harm in that it indicates that harm includes "harm
caused to persons, property or the environment". It is a useful
clarification of the text.

Subparagraph (c) defines "transboundary harm as
~e~in.g "harm caused in the territory of or in places under

~ JUnsdiction or control of a State other than the State of
Ong' hb In, wether or not the States concerned shared a common
t~~der, The. definition is self-explanatory and makes it clear

t the articles do not apply to circumstances where harm
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affects the "globalti . . commons" .ac IVItIes conducted d per se. It mcludes howf un er the' . d' . 'eVeor example on th hi h j uris iction or control of a t 1',e Ig seas ith s atanother State or in pIa ,WI. eff~cts in the territor e,
State with injurious ccoe~s~~er the Junsdiction or control ~f Of
another States on the hi h q ence on, for example shi a.

Ig seas. ' ps of

Su bparagraph (d) d f
State in the territory or o~~nes. the "State of origin" as th
control of which the activiti er~se under the jurisdiction e
ou t. es rei erred to in article I .Or

are carned

. nt implementation of the duty of prevention would
effieI~e upgrading the input of technology in the activity as
rei~I:s the allocation of ade.q,:ate financial and manpower
we rees with necessary trairung for the management and
resou ..

I'toring of the activity.mon

The operator of the activity is expected to bear the costs
f revention to the extent that he is responsible for the

o pation. The State of origin is also expected to undertake the
operSsary expenditure to put in place the administrative,
neee .'financial and monitoring mechanisms referred to m draft
article 5.

Draft article 4 entitled "Cooperation", is also based on a
corresponding article of the 1996 text. However, once again,
the issue of the minimization of the effects of harm that has
occurred was considered to be outside the scope of the present
exercise. Accordingly, the text requires the States concerned to
cooperate in good faith and to seek the necessary assistance of
one or more international organizations in preventing or in
minimizing the risk of significant transboundary harm.

. Finally SUbparagraph 'e) of .
lIkely to be affected" th l .draft article 2 defines "St
significant transboun~s heState I~ the territory of which tahte
. . di . ary arm IS lIkely t e
ju rrs tction or control over the 0 OCCUror which has
to OCCUr.The Drafting C .place where SUch harm is likel
occurred" of the 1996 d af°mmIttee changed the tense of "h y

. r t to "is likely t ". as
more appropnate in the Context of 0 O~cur whIch seems
n:ore than SUch State likel t preventI?n. There may be
given activity. y 0 be affected m relation to any

Draft article 3 entitled "P '" .
duty to "take all necessary reventlOn Imposes on the State
the risk of significant t .l»easures to prevent and minimize
ge al rans oundary harm" It~er obligation of preve ti . . sets forth the
articles, is based Wh"1 d; IOn on whicji the entire set of draft
of the 1996 text' th I e r ted along the lines of draft article 4
text in that it does

e
prtesdent provision departs from the 1996
no eal with th bli .appropriate measures to ". e 0 igation to take all

has occurred, as the Drafr;:~mmIze t~e effects ?f harm once it
related to the liability g CommIttee conSIdered that this

aspect of the topic.

The obligation to take f .
could involve inter Z· ~ fectIve necessary measures. ., a «z, takmg h
appropnate by way of ab d ~uc measures as are
certainty does not exist tun ~t cautIOn, even if full scientific
risk of causing s . ,. 0 avOI~ or prevent harm, which has a

. enous or Irre ibl .artiCUlated in the Rio D 1 . versi e damage. This IS
f S ec aratIon and is bi ito tates concerned It . li su ject to the capac! Y

. IS rea ized that a more optimum and

The commentary clarifies that the organizations referred
to in this article are those which have the competence to assist
the States concerned in preventing, or in minimizing the risk
of, significant transboundary harm and that in addition to
providing such assistance, international organizations can
provide a framework for States to fulfill their obligation of
cooperation in the field of prevention under this article.

. Draft article 5 entitled "Implementation" is based on
artIcle 7 of the 1996 draft and retains the title. It states that a
State Party to the draft articles would be required to take the
~ecessary measures to implement them. Such measures may

e of legislative, administrative or other character. Such
Illeasures include the establishment of suitable monitoring
IllechanI' to i 1 h . .I . sms 0 Imp ement t e provisions of the present draft.
t~ thIS the provision emphasizes the continuing character of

e duty under these draft articles.
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Draft article 6 entitled "Relationship to other rUles Of
international law" is in effect a simplified version of article 8 Of
the 1996 draft. It makes it clear that the present draft article,
are Without prejudice to the existence, operation or effect Of
any other rUle of international law, whether treatY-based, Or
based on CUstomary international law, relating to an act Or
omission to which these draft articles might otherwise _ in the
absence of such an obligation _ apply.

. the requirement of prioraft articles would tngger
wed'. n ...

ofwOflzatlO . ith those activities
.tl h 2 of draft article 7 deals WI arried out before

Paragrap f the draft articles ~ready called that under
h scope 0 'I It will be ree , I

·thin t icl become applicab e, d 'n a separate artic e,WI artlC es addresse I asw
ese

d aft this issue was h Special Rapporteur ":
we 1996 r12, The proposal by t e h 1996 provision which
[.e. arbcle m~re general tenus than t : involved. The Drafbn,g
couched I~ the various procedural ste~he Special Rapporteur s
spelled oUeintroduced two ch';,"ges !:hich was not conside~ed
commltt(~)it deleted the word pnor_exiSting activity; and (1\lt
text VIZ, , e in the context of a pre h 1 which could e
appropna~e reference to paragrap h deal with entirelydeleted t d the two paragrap smisinterprete , as

t situ ation s. d
differen " ortant to inclu e

' deemed It Imp ,The Drafting Committee equences of the operat,or s
" dealing with the c?ns f the authorization.

a prOVISIOn form to the requirements rb died in this articlefail e to con" . f n em 0 I ... d
l~d~:d, the rule of prior autho;;z:r::ct if the State of origin dl

ld lose much of ItS pr~ctlc re that the activity was
:~ also have the obligatlOn: t~~S~onditions establislie~b~
Carried out in accord~c,e WI activity. The manner in w IC
that State when authonzmg th.e I ft to the discretion of State,s,
this obligation is to be fu~fi1le~I~ ~icates, nevertheless, ~hat, in
Paragraph 3 of draft article ,m result in the terrnin ationSome cases the operator's action may
of the authorization.

t" is based on' I d "I pact Assessmen . , I bDraft article 8 entit e m aft ticle 10, It wil e
h 1996 text Dr ar 'desdraft article 10 of t e . t" It basically provi

recalled was entitled "Risk Ass~ssm£en ~ activity within the
that before granting authorizabo~. t: there must be an
IIcope of the present draft ar ~ce , t of the activity. ThIS
assessment of the transboundary Impa~ the extent and the
assessment enables the State to det~r,mtme d consequently the

' I d i an activi y an iori rwhature of the risk mvo ve m. take The question w 0•••.. t must. . I
·"ve of preventive measures 1 'left to States. The artic eoUld conduct the assessment IS

Draft article 7 is entitle" "prior authorization"
Introducing his Report the Special Rapporteur, Dr. P.S. Rao
had stated that the requirement of prior authorization of an
activity that inVOlved a risk of causing significant
transboundary harm implied that the granting of SUch
authorization Was SUbject to the fulfillment of certain
conditions to ensure that the risk was properly assessed,
managed and contained. The reqUirement Obligates States to
put in place appropriate monitoring machinery to ensure that
the risk bearing activity Was conducted within the prescribedlimits and conditions.

The first part of paragraph 1 of draft article 7 sets forth
the basic rule that activities within the scope of the draft
articles require the prior authorization of the State of origin.
The Drafting Committee felt it necessary to also spell out in
that sentence an element that was previously included in the
commentary to the corresponding article 9 of the 1996 text,
namely that prior authorization is also required for a major
change planned in a hazardous activity that has already bee~
authorized. As explained in that commentary, a "major change
Would be one that increases the risk Or alters its nature orscope.I

The second sentence of paragraph 1 addresses a
different type of change, namely one that transfo,:"s "';
activity without risk into one that involves a risk :
transboundary damage. The Drafting Committee deleted !r;
qualified "major" whIch eXlsted 10 the 1996 text, smce e
change that Would result in an activity falling within the seop
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does not specify what the content of the risk assessment
should be. Obviously the assessment of rrsk of an actlVlty can
only be meaningfully prepared if it relates the nsk to tb

epossible harm to which the risk could lead.

Draft Article 9 on "Information to the Public" is based 011
article 15 of the 1996 text. It requires that States provide tbe
public likely to be affected with information relating to the risk
of harm that might result from an activity sUbject to
authorization, in order to ascertain their views. This article is
inspired by the new trends in international law of seeking to
involve in the State's decision-making processes, those people
whose lives, health and property might be affected, by
providing them with a chance to present their views to those
responsible for making the ultimate decisions. The obligation
contained in the article is circumscribed by the phrase "by
such means as are appropriate". This phrase gives the choice
of the means by which information can be provided to the
public. The title of the article remains the same as the 1996text.

Draft Article 10 on Notification and Information
corresponds to article 13 of the 1996 text. It addresses a
situation where the assessment conducted under article 8,
indicates that the activity planned does indeed have a risk of
causing significant transboundary harm. This article toget~er
with articlesll and 12, provides for a set of procedures which
are essential in attempting to balance the interests of all the
States concerned by giving them reasonable opportunity to
find a way to undertake reasonable preventive measures.

The basic idea of this provision is the duty of the ~t~;
of origin to notify those States that are likely to be affecte

f
rn

the activity that is planned. The text is slightly d~fferento/;;'e
that of draft article 13 of the 1996 text. As the Charr~an fers
Drafting Committee, Mr. Bruno Simma pointed out, It ~~~ext.
an idea from the commentary to draft article 13 m~o. the

. d (( di decisiori onThe State of origin is now require pen inq any . t be
authorization of the activity, [toJ provide the State lIkely a
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Th 1996 textifi t' n" of that activity. eith timely noti ica 10 "
~S"fectedWI d the term "without delay.

BJ> ploye h
pad ern ., hich a response from t e

s regards the timing within ~e forthcoming, the 1996
Aikely to be' affected. should the State of origin should

States 1 id d that in its notification, uld be required.ProVI e . hi h a response wo. I
te"t time withm w IC . such requirement. n
indicate h new draft, there IS no likely to be affected

der t e h 2 the States 1 A .
Un dance with paragrap ithi "a reasonable time". gamaccor vide a response WI m .
pould pro .dered more flexible.S . mula was conSI .

thISfor bl ti e" so far as it applies to
. "easona e 1m ak' anThe expression r d s before undert mg1· 't for proce ure that no'bed time 1m1s . h following manner;

pre.s~trylshould be interpreted in t e to the lapse of the so-actlVI , . be granted pnorauthorizatIOns may. "
all d "reasonable time . .

c e . preventive. 1 d "Consultations on .Draft article 11 entit e ding article 17 of the
. b d on correspon tiures" which IS ase ti of the consulta IOnsmeas, 'th the ques IOn hi h

1996 text. It deals WI . es ect of measures, w ~c
between States c~ncer~ed m r re~ent the risk of ca~smg
should be taken m order t;: and attempts to st~lke .a
ignificant transboundary h. 't t considerations. FIrst, It

balance between two equally 1mpO:-::mdeals with activities that
is to be kept in mind that the. araltIcle and that normally, are

. t ation aw , . .are not prohibited by m ~rn ment of the State of ongm.
important to the econormc de~elop h States to allow those
But second it would be unfair to ot er lting them and taking

, d t d without consu idactivities to be con uc e . h d aft article provi es,
adequate preventive measures. t~e ~ta;e of origin has to. go
neither a mere formality ~hlch . of reaching a solution
thrOUgh, with no real intention ri ht of veto for the State
aCceptable to the other States, nor a. g. ch a balance, itth

ff t d To maintam su fat is likely to be a ec e. . hi h d the purpose 0
Piaces emphasis on the manner in w .IC , 'I'hey must do so in

hich, the parties enter into consultatron~h other's legitimate
oct faith and taking mto account ea
terests.
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